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In situations where a medical
procedure goes awry (referred to herein
as medical error), litigation is tradition-
ally thought to be the only road to a
satisfactory remedy. In theory, the tort
system compensates the injured person
or her/his family while punishing the
health care provider(s). However, in
actuality, the likelihood of a verdict or
settlement in favor of a plaintiff is quite
small." The cases that go to trial expend
tremendous time, money and emotional
resources. Many cases continue for
years, thereby increasing the expendi-
ture of these resources for involved
parties, their insurers, and those close to
them. Entire communities are affected.

The medical malpractice litigation
process is broken, as succinctly stated by
Lawrence E. Smarr, President of
Physician Insurers Association of
America (“PIAA”)?, in his written
testimony to the U.S. House of
Representatives.” Mr. Smarr stated:
“Victims are left waiting for years to get
just compensation. More than half of
the damages awarded to victims of
medical errors go to pay attorney fees
and other legal costs rather than make
these people whole. Doctors are forced
to practice defensive medicine in an
effort to prevent lawsuits. They are also
faced with liability insurance premiums
that are so high far too many providers
are being forced to give up their prac-
tices or at least avoid ‘risky’ patients.
Incentives exist to cover up medical
mistakes rather than acknowledge them and
seek out ways to avoid them in the
future.... The only people benefiting from
the current system are the attorneys who file
lawsuits against doctors and their insurers.”
(emphasis supplied)

To a great extent, medical malprac-
tice cases often end in defense verdicts.
For example, eighty five percent (85%)
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of medical malpractice cases that go to
trial in Florida result in defense
verdicts.* The national statistics are
quite similar: eighty percent (80%) of
the medical malpractice cases that go to
trial result in defense verdicts.” The
lengthy litigation process leaves all
parties and the health care system
depleted, having missed the opportunity
to learn from each other and to improve
the health care system. The purpose of
this article is to explore an alternative to
medical malpractice litigation—one
that can benefit patients, families,
health care professionals and their
insurers, attorneys and communities.

This alternative, which addresses all
of the major issues mentioned by Mr.
Smarr in his Congressional testimony, is
already in place: a structured, voluntary,
non-adversarial dispute resolution
process, called collaborative law.
Collaborative law involves a series of
meetings with parties and attorneys in a
structured process individualized to the
case. In these meetings, all parties and
attorneys work collaboratively toward a
resolution unique to the facts of the case
at issue and not limited by legal reme-
dies. At the first meeting of the parties
and attorneys, the Participation
Agreement, explained herein, is
discussed and signed.

Collaborative law focuses more on
finding solutions than on finding fault. It
recognizes concepts of fairness. It is a
process that has been used in family law
matters for approximately fifteen years.®
This process is controlled by the parties
and involves both total transparency
and total respect for all involved.
Collaborative law offers a “natural fit” in
the medical error context, encouraging
immediate participation of the parties, in
consultation with their attorneys, once
medical error has been alleged. The
process encourages early discussions that
can involve disclosure, apology (to the
extent called for), proposed future
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patient safety solutions, and healing.
Patient safety is a primary concern of
collaborative law, bringing as it does the
private interest of the injured person
into alignment with the public interest
in preventing injuries to the general
public in the future. Unlike litigation,
the collaborative process permits and
encourages patient safety issues to be
addressed immediately on a global,
rather than an individual, basis.

The Collaborative

Law Process

Collaborative law requires the
parties and their attorneys to sign a
Participation Agreement, which provides
for: (1) full disclosure; (2) confidentiality;
(3) retained experts; (4) consulting only
experts; (5) outside legal opinion; and
(6) withdrawal of collaborative counsel,
if the matter doesn’t settle, requiring the
parties then to each choose trial counsel.”
The collaborative law process can be
initiated by any party at any time after
there has been a medical error. It can
take one or more meetings, depending on
the facts and the parties.

One much-quoted study indicates
that injured persons and/or their families
sue physicians because of the following
reasons: they are advised to by third
parties, often a health care provider, but
rarely a lawyer (33%); they believe
physicians are not honest or even lie
(24%); they need money to care for
their injured child (24%); they can’t get
answers to their questions about what
happened (20%); or they decide to seek
revenge or to protect others from harm
(19%)% Another often-cited reason for
suing a physician is that the patient feels
the physician does not listen to her/his
experience, suggestions and questions,
which often creates mistrust. But the
tort system often fails to compensate the
majority of patients injured by their
medical care.” Of all the people severely
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injured by medical error, only about 10
to 12% actually file a claim.'” One
researcher found that evidence is almost
completely lacking for the proposition
that the tort liability system deters
medical negligence.!

Collaborative law could be tremen-
dously advantageous to injured parties
with legitimate claims who otherwise will
likely go unrepresented. There are
specific reasons for the failure of some
would-be plaintiffs to secure legal repre-
sentation. It is often not economically
feasible for an attorney to take the case;
the claim is too small; the injured party is
too angry or just seeking revenge; or the
claim is too difficult or too complicated to
prove. It is particularly difficult for young
or elderly plaintiffs to find attorneys
because it is difficult, if not impossible, to
prove economic damages; this difficulty is
compounded in states that have caps on
non-economic damages.

In a situation in which an injured
party sues and the process becomes too
daunting, expensive or time and emotion
consuming, the injured party (and her/his
attorney) could move into a collaborative
process, in the hope that an interest-
based, face-to-face process would bring a
reasonably speedy resolution to the
matter. These situations require a case-
by-case analysis by the attorney and
client to determine if the collaborative
law process is useful and appropriate.

Significant amounts of research
support the proposition that poor physi-
cian communication with patients often
leads to litigation. On the other hand,
research shows that when physicians
fully disclose and apologize, when appro-
priate, patients are more satisfied, more
trusting, and less likely to change physi-
cians than when the patient received
evasive and/or incomplete informa-

12 circumstances,

In many
physicians are prohibited by their liabil-
ity insurance carriers from speaking with
patients after an adverse event. This

prohibition seems to make litigation

tion.
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almost inevitable, when the intent of
the carrier is just the opposite. Yet the
Report of the Harvard Medical Practice
Study to the State of New York
concluded that only 27% of adverse
events that occur during hospitalization
were due to actual negligence on the
part of a health care provider.”” The
study reports the incidence of adverse
events for hospitalizations is 3.7% and,
of these, 1.1% are due to negligence.
Although it is generally envisioned as
the logical next step after a medical
error, as previously noted, the statistics
regarding successful litigation in medical
malpractice cases are abysmal.

Collaborative law in medical error
has the potential to be very effective." It
provides a container in which the stake-
holders to any resolution of medical error
can collaborate to provide a fair process
to the injured party. The stakeholders
include the patient, the patient’s attor-
ney, the physician, and the physician’s
attorney. From time to time, depending
on the circumstances, others may be
required, such as the physician’s insurer,
hospital administrators/risk managers, or
counsel for the hospital. This process
gives the injured party/family members
the immediate support and advice of a
collaborative attorney. It is particularly
important because, unlike the traditional
malpractice method, the collaborative
support and advice offered by the attor-
neys takes place in a situation in which
the injured party is less likely to be at a
disadvantage. Most face-to-face meetings
between an injured party and a physi-
cians(s) and other health care providers
are marked by inequality of bargaining
power; lack of control over the process;
difficulties insuring a full and fair oppor-
tunity to be heard, to ask questions and
have them answered; and little chance
for smaller claims, which wouldn’t be
taken on a contingency basis, to be
heard and resolved."

The peace of mind that comes from
taking a case out of the win-or-lose liti-
gation process into a non-adversarial,
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compassionate process is empowering to
all participants. Here, participants have
the opportunity to share information
and seek solutions with the physician(s)
and, possibly, other health care
providers in order to prevent future
harm. In addition, there is more likeli-
hood of receiving compensation quickly
(and a greater percentage of it, since the
attorney’s fee is reduced, based on a
speedy resolution). Parties have the
chance to begin the healing process; to
continue a relationship with their physi-
cians; and to begin to repair/strengthen
the trust in the patient/physician rela-
tionship. This process, serves the entire
health care system, rather than one
individual/family, while giving that indi-
vidual/family a role in helping others
(future patients) going forward. It takes
the medical error out of the narrow
realm of financial settlement in a
private dispute. This process has the
potential to bring the private interests of
the patient/family into close alignment
with the public interest of advancing
patient safety to the benefit of the many,
rather than the few.

To physicians, the process gives
immediate access to a collaborative
attorney who understands and is trained
in the process and can advise on disclo-
sure and other issues after an adverse
event/medical error. It also provides':

e confidentiality
e control of the process

® an early opportunity to offer
an explanation and to answer
questions

® a chance to offer an apology, if
appropriate,'’ (expression of
sympathy, but not expression of
fault,' is protected from disclo-
sure in California. A total of
twenty-nine states protect apol-
ogy, the large majority of which
protects expressions of sympathy,
but not expressions of fault."” In
states without apology statutes,
expression of sympathy and fault
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are protected from disclosure by
the Participation Agreement,
which provides for confidentiality
and is signed all parties and attor-
neys at the outset of the process)

ean early opportunity to
strengthen the relationship with

one’s patient

e an atmosphere less inclined
to blame

® an opportunity to begin healing

® a chance to examine, in collabo-
ration with the injured party or
the injured party’s family, patient
safety issues quickly, thereby
providing opportunities for
improvement in the health care
process

emotional/financial/energy
savings because there is no
lengthy, stressful, expensive and
painful litigation process

e potential extensive cost savings

e peace of mind when issues are
resolved quickly without a written
claim having been filed (Although
no reporting is required to
National Practitioner Data Bank,
absent a written claim or
complaint?® to the extent a practi-
tioner might consider using this
process to merely to avoid the
reporting requirement, note that
all incidents can be subject to peer
review, which can be included in
the Participation Agreement).

These opportunities can be

compared with physician defendants in
medical malpractice cases who may
experience:

® powerlessness in the process

e an inability to make any creative
contribution to resolution

® a need to wait and worry, as
litigation drags on and on

® 3 constant distraction

® no opportunity to influence
future patient safety.
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In the collaborative law process,
physicians and hospitals are not
co-defendants in an adversarial process,
pointing the finger at each other. In the
collaborative law process, they can work
together, along with patients, on solu-
tions to patient safety issues.

Finally, this approach is much more
conducive to looking at health care from
a systemic point of view, rather than
putting one individual plaintiff’s case
under the microscope. The collaborative
law process encourages examination of
the big picture. This is not to say that
the physician(s) or hospitals are free of
responsibility. Often, difficulties in the
system play a significant role in the error
and those difficulties, under typical
modes of litigation, go unexamined or
are examined only for purposes of negli-
gence, rather than for purposes of
protecting future patients.

The process gives attorneys the
opportunity to take part in a non-
adversarial, respectful interaction; to
collaborate with the parties and other
attorneys; to help create potential
patient safety solutions; to handle more
cases; to be paid on an hourly basis,
without regard to winning or losing; and
to cut down on stress. Hourly fees free
attorneys from focusing exclusively on
monetary damages (for their client’s
damages and their own contingency
fees) giving them the opportunity to
expand the process to address patient
safety concerns.”’ (Even if a medical
error claim does not resolve and moves
on to litigation, changes in patient safety
procedures not directly related to the
medical error can still arise out of the
collaborative law process.)*

For all involved, the process
presents the opportunity for a learning
experience and the potential for healing
in a non-punitive setting. These words
are not written lightly; the author does
not mean to suggest, in a case in which
the family is mourning the loss of a
loved one or where there has been a life-
threatening injury, that all agree to the
collaborative process as a mere learning
experience. The collaborative process,
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in terms of patient safety, can provide
opportunities to focus on future patient
safety, from which all can learn and help
future patients, whether the case
resolves in total or not, as determined
on a case-by-case basis.

Dialogues on
Collaborative Law

Before collaborative law in medical
error can take hold, the stakeholders
have to come together and see the bene-
fits of the process. This clearly is no easy
task. After attending two conferences at
which it seemed there was much nay-
saying, finger pointing, and negative
assumptions about other stakeholders
(i.e., insurance companies — everyone’s
favorite bad guy — won'’t ever agree to
the process, defendants’ attorneys won’t
turn over any records without court
battles, plaintiffs’ attorneys won'’t give
up contingency fees, plaintiffs just want
lots of money, physicians won’t admit
error, hospitals won’t take responsibil-
ity),” a plan to structure a dialogue with
all of the stakeholders was devised.

Central to the dialogue process was a
method of problem-solving called
Appreciative Inquiry.** Appreciative
inquiry, which requires the participants
to resolve issues by posing positive ques-
tions, not negative ones, focuses on
possibilities, not problems; it focuses on
what is working so the parties can do
more of it. This method seemed a perfect
choice for dialogue, bringing together as
it would professionals who knew the
possibilities of similar compassionate,
non-adversarial processes and those who
had no experiences with this process but
who were willing to listen and consider,
as well as propose, possible solutions. The
professionals who had successfully used
this type of process included attorneys,
insurers, risk managers and patient advo-
cates, among others. Although those
processes were not formally known as
collaborative law, they certainly fit
within the spirit of collaborative law. The
purpose of dialogue is to seek mutual
understanding. It assumes that many
people have pieces of the answer and

continued on page 22
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that, together, they can craft solutions.
The hope was to bring together a group
of participants/stakeholders to think
together and to understand each other’s
points of view, break through assump-
tions about each other, and begin to build
community across disciplines, such that,
as health care collaborators, all involved
could begin to move forward together to
offer a workable, legitimate, compassion-
ate, patient safety-oriented option to
medical malpractice litigation.

At the present time, two such
dialogues have been designed and facili-
tated. One, in California in October,
2006, included a vice president of risk
management for a physicians’ insurer, an
attorney and director of risk management
for a group of forty-eight hospitals, a
plaintiffs’ medical malpractice attorney, a
defendants’ medical malpractice attorney,
a medical ethicist, a ombuds/mediator for
a multi-state health care provider, a
patient advocate, and an associate general
counsel for the Veterans Administration.
The second dialogue, in Florida
(convened in January, 2007 by Florida
attorney Sheldon Finman), included a
plaintiffs’ medical malpractice attorney, a
defendant’s medical malpractice attorney,
a psychologist, a medical ethicist/hospital
chaplain, two risk managers for a hospital
(former nurses), in-house counsel for a
hospital, three physicians, a collabora-
tive/cooperative family law attorney, and
two long term care consultants.

The goal for these dialogues was to
begin to build collaborative relationships
among the various participants, based on
trust, understanding of the perspectives
of others, learning and respect. One of
the physicians present spoke eloquently
about the process. At the beginning of
the dialogue, he said that there were a
lot of participants on the fringes, but, by
the end, all participants were moving
toward the center. That comment
brought to mind Bill Isaacs™ description
of dialogue, “Dialogue is a conversation
with a center, not sides.” It is a process of
taking the energy of our differences and
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channeling it toward something that has
never been created before.

Through the dialogue process, using
the framework of appreciative inquity,
participants already using portions of the
collaborative process (a non-adversarial
settlement process) to great success in
their organizations were brought
together. The hope was to expand the
conversation from their experiences,
(i.e. how it works, how it was developed,
how much money has been saved, how
respectful it is), and both build on that
and expand the dialogue to other stake-
holders and other health care issues.

Although not formally known as
collaborative law/practice, these
processes come from the same kind of
compassionate thinking. For instance,
the University of Michigan Health
System in Ann Arbor beginning in 2002
encouraged its physicians to apologize
for mistakes. Richard C. Boothman,
chief risk officer for the system, said that
“this is not about making apologies, it’s
about being honest. Transparency,
honest and open discussion all make
sense to intercept patient claims that
become litigation, because once they
become litigation, they take on a life of
their own.””® Boothman testified before
the U.S. Senate Committee on Health,
Education, Labor and Pensions, stating
that claims against the University of
Michigan dropped every year since
2001, despite increased clinical activity
over the same period. As a result, there
has been a substantial drop in the
number of medical malpractice lawsuits.
In August, 2002, there were 220 total
claims; 193 claims in August, 2003; 155
claims in August, 2004; 114 claims in
August, 2005; and, since then, the total
number of claims has fallen to fewer

than 100.77

Another example of a similar
process at work is the Veterans
Administration Hospital (“VA”)in
Lexington, Kentucky, which in 1987
began a process of disclosure and apology
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when a patient is injured through
medical error or negligence. The VA
fully discloses the facts to the injured
party by apologizing, accepting and stat-
ing full responsibility (including legal
liability), and offering fair compensation.
This process has been so successful that
it is now mandated in all VA Hospitals
in the United States. The statistics for
the Lexington VA run counter to tradi-
tional legal thinking about disclosure
and apology: between 1990 and 1996,
compared to the 35 other VA hospitals
in the eastern portion of the U.S., the
Lexington VA hospital was in the top
quartile in the number of claims made
and the bottom quartile in the amount
of payments.”

Areas For Further
Consideration/Dialogue

The collaborative law process, as set
forth above, has been successful in the
family law arena for approximately
fifteen years in part because the only
parties to the case are the divorcing indi-
viduals. In family law, the process is
something of a one-size-fits-all concept.
This is not to suggest that collaborative
family law does not involve many
substantive issues (such as pensions,
social security, child support, child
custody, and business valuations), but
rather that there are only two
parties/deciders, in consultation with
their attorneys. In contrast, collaborative
law in medical error situations may
include half a dozen or more parties,
including the patient or the surviving
family members, the physician(s), the
hospital, and other health care providers,
in consultation with their attorneys.
Behind the scenes are the several insur-
ers for the physicians, hospital, and other
health care providers, as well as risk
managers in self-insured situations. With
so many stakeholders/decision-makers in
the medical error context, consisting of
many overlapping and complex relation-
ships, collaborative law in this arena
becomes, at once, more challenging
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and potentially more rewarding. The
dialogue process provides an opportunity
to build relationships among those ordi-
narily mistrustful of each other in these
situations, such as physicians and attor-
neys. It also encourages a closer look at
the real possibilities associated with
collaborative law.

The collaborative law process
makes the experience of loss a more
compassionate process, primarily for the
patient/family, but also for the physi-
cians, the attorneys and the community
outside the room. For this process to
take hold, a shift in thinking will be
necessary for attorneys (as well as physi-
cians and other health care providers).
The dialogue process creates the space
for just that shift in thinking to take
place. It is, of course, not the only
approach, but it is a start.”’ Stakeholders
and interested individuals and organiza-
tions need to keep talking about the
significant issues to be addressed, includ-
ing fair compensation, disclosure,
patient safety, attorney fees, confiden-
tiality, and the timing of and
circumstances that indicate the need for
withdrawal of collaborative attorneys.
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